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forming use status and bars defenses of estoppel 


and laches (N.H.), 159 
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AESTHETICS 
dinance prohibiting distribution of free printed 


material in yards, driveways, or porches vio 


lates state constitution when it bans substantial 


amount of speech and is not narrowly tailored to 


meet city’s desire to protect aesthetic | 


yeauty and 
prevent litter (Ga.), 46 

Regulation prohibiting auctions of personal prox 
- nd advertising of auct » sonitientiol 
erty and advertising of auctions 1n residential 


zone does not violate free speech when goal of 


) ry yt re in ; ] 
legislation is to preserve aesthetics of residential 


neighborhood (U.S. App., 11th Cir., Fl 5 


AGRICULTURE 

Because hog confinement facility fits within statu 
tory definition of wriculture it is exempt 
from county zoning (Ill 

| zoning board has authority to determine 

whether disposing of industrial process waste 
water in sprayfield is similar to general farming 
ind subject to local zoning ordinance (Minn 

Operator of concentrated animal feeding facility 
an be classified by state agency as habitual 
offender of anti-pollution regulations w 


state le thé 


| . 
risiation gives agency 


lowa), 208 


AIRPORT/AIR RIGHTS 

Airport authority is not exempt from township 
zoning or from requirement of state statute w ith 
respect to proposed development of airport land 
for non-aeronautical uses (Mich. App.), 34 

City’s plan to allow inclement weather landings by 


expanding its airport a in neighboring « ity 
is exempt from latter city zoning laws when 
FAA found plan to be only practical solution to 
safety and cost-saving concerns and zoning would 


prevent expansion (Mo. App.), 184 


ANNEXATION 
Annexation of airport by city is invalid when terri 
tory is not contiguous but attached via 200-foot 


ght-of-way along road leading from city to 
rea attempted to be annexed (S.D.), 253 
Boundary Review Board is within its statutory 
authority in denying annexation of farmland 
when state growth management act requires 
that interlocal agreement be in place to protect 
iricultural land before it may be annexed (Wash 
App.), 141 
cannot require ionresident to petition tor 
innexation as condition t prov iding city water 
and sewer services (S.D.), 18 
Ordinance by which town formally annexed area 
not earlier resolution directing town manager to 
initiate annexation, is legislative act subject to 


referendum (Ariz. App.), 91 
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APPEALS AND APPEAL PROCEDURES 
Claims for Fifth Amendment taking in fe 

ire not ripe until adm 
hausted, in 
| 


Dboara of appea 


Mich 


ymitted 
conditior rather 
»to amend as part udic 


Failure of development 

letter objecting to con 

appeal body, planning 

deprives neighbor of opportun 

appeal although letter did not 

Idaho 

Owners are not entitle udicial reviev yf con 

stitutionality of zoning where owners 
did not challenge ordinance before zon 

, 


ing board because of allegedly “« xorb 


ing fee for appeals to board (Pa. App 


AUTOMATIC GRANT/DENIAL 


Absent authorizing statutory language, parties may 
not agree to waive time limit in \ council 
must act on planning commission s recommen 
dation on proposed rezoning 

Automatic approva 
time period does not 
for gasoline station accompanied by 
convenience store site plan bec 

not essen 


fates 


ifillcompany’s } 
cally approved w ity delayed application 
beyond statutory deadline by rejecting resolu 
tion granting permit, then denying permit, rather 
n denying permit in fit 
App), 212 
BEACH ACCESS 
Ordinance provisions limitit 
\ 


und beach areas to tov 


Conn. App.), 146 


BUILDING PERMITS 

Tree houses must conform to state building code 
whether or not they are part of a school teaching 
the building of tree houses, as alleged by land 
owner (Ore. App.), 82 

CIVIL RIGHTS 

Developer fails to state civil rights cause of action 
by claiming that town caused him to believe his 
project would be approved but later approved 

the proposal of competing, politically connected 


developer (N.Y. trial), 9 








equired to exhaust state rem 
qual protection claim that vil 
loper to convey land to village 
vate use as condition of 

ise allegation entails mali 


public purposes (U.S 


re not immune from civil 
1 vetoes and delays intended 
S first apartment 
5th Cir.), 182 
f brothel permit, based on owner's 
association with the Hell’s Angels, vio- 
s rights to due process and to free 
dom of association (Nev.), 238 
Telecommunications provider ma 
action under federal civil rights act against 
\ission after application to 
communications facility was 
173 


violates due process rights of low-in- 
yme housing developer when it delays approval 
subdivision conforming to regualtions on ba 


socioeconomic backgrounds of prospec- 


a App.) 280 


COASTAL AND WETLAND REGULATION 
ition that floating rowing club is 
and intended for naviga 
exempt line Management Pro 
is nota ary when club owner has not 
n club is designed for navigation (U.S 
rial, Wash.), 285 
Classification of all National Wetland Inventory 
wetlands in the state as significant is not errone- 
ous (Vt.), 41 
Construction of dwe ling In We tland area requires 
permit from park agency and is not exempt as 
lot in preexistingsubdivision when health de 
partment never approved the subdivision (N.Y 
26 
11 of permits to build bulkheads is not taking 
} 


property of landowner who failed to seek 


permits or prevent erosion on lots that reverted 

to wetlands and who does not have investment 

backed expectations (S.¢ 252 

Permit denial for residential development of Florida 
Keys parcel with wetlands is not unconstitu- 
tional taking when owner understood that gov 
ernmental approvals are not assured and lacked 
a reasonable investment-backed expectation of 


a right to residential development (U.S. App 


COMPREHENSIVE PLANS 


Denial of subdivision application for violation of 


goal in comprehensive plan is invalid w hen use 


is compliant with zoning and subdivision ordi 


nances (Idaho), 225 


Judicial Decisions 





Rezoning ordinance is invalid when comprehen 
sive plan does not contain land-use map o1 
property rights component and plan does not 
state why these plan elements are not needed 
(Idaho), 30 

Zoning commission may conclude that proposal 


to expand historic landmark apartment build 
ing is not inconsistent with height and scale 
provisions of comprehensive plan when deci 

( 


sion is supported by substantial evidence (D.C 


\pp-), 62 


CONDITIONAL USES 


Amendment of county zoning ordinance add- 


ng well drilling business to list of condi 


tional uses is valid even if addition occurs 
when case is pending on validity of previ 
ously approved well drilling business as con 
ditional use (S.D.), 195 

Application for conditional use permit requires 
planning and zoning commission to consider 
negative effect of mining operation on historical 
and archeological resources (Alaska), 171 

City council has authority to deny conditional use 

} 


permit for proposed rooftop helistop when it 


does not meet ordinance standard of “neces 

sary” to applicant and standard is rationally 

related to legitimate purposes of safety and noise 

prevention (Wash.), 112 

City Council cannot deny conditional use permit 
when its decision is not supported by substan 
tial evidence (Utah App.), 197 

Court did not err in refusing to remand to the 
zoning board or in applying conditional usée 
standards, rather than nonconforming use stan 
dards, when denying gasoline station owner's 
conditional use application to allow access to an 
adjoining street (Vt.), 284 

Denial of conditional use permit for private family 
cemetery is when based on idea that 
too many cemeteries are located in district and 
that cemetery will disrupt traffic on nearby high 
way (La.), 65 
reviewing conditional uses provisions, trial 

irts interpretation of proposed weekend 

housing use of cottage by nonprofit ski orga- 
nization as “club” rather than “lodge” is erro- 
neous because it focuses on occupants rather 
than land use (Vt.), 198 

Land zoned agriculture does not become eligible 
for billboard permit as if it were zoned commer- 
cial merely because conditional use permit al- 
lowing commercial business on land has been 
granted (Mo. App), 73 

Ordinance permitting campgrounds as condi- 
tional use if they “conserve natural beauty” is 

unconstitutional when it leaves applicants 

guessing about what is necessary to obtain 


permit (Me 179 


CONDITIONAL ZONING 

Zoning board has authority to impose limits on 
hours of operation of legal nonconforming recy 
cling business (N.Y. App.), 162 

CONFLICT OF INTEREST 

Absent actual conflict of interest, university’s ac 
knowledged failure to disclose that four town 
board members had connections with univer 
sity does not annul board’s zoning approvals to 
iccommodate university's heat exchange facil 
ity (N.Y. App.), 10 
ty council member who made written disclosure 
of conflict of interest in request for rezoning and 
disqualified himself from voting does not vio 
late prohibition on influence on application whet 
his actions were like those of any other land 
owner (Ga.), 205 

State-employed attorney who issued opinions con 
cerning state department of transportation rules 
is not disqualified after resigning from state 
from representing group challenging legislation 
that replaced those rules (Ga.), 149 

Member of county board, whose wife ¢ 
fifth interest in property adjacent 
proposed for rezoning, does not have di 
indirect interest in zoning matter and 


barred from voting (Ind. App.), 229 


CONSTITUTIONAL LAW 

Due Process: 

Requirement that adult theater operators “cor 
tinually monitor” patrons is overbroad and im 
position of penalties on operators and employ 
ees based on conduct of other employee s and 
patrons violates due process requirements (U.S 
trial, Fla.), 174 
vocation of site plan approval for soccer facility 
based on violations of conditions, satisfies due 
process requirements when town gave owners 
notice of all mattersrequired by statute, includ 
ing right to request hearing (N.H.), 74 

Equal Protection: 

Department of transportation has not violated equal 
protection rights of owner of nonconforming 
billboard or caused unconstitutional taking when 
it changes highway in ways that make sign less 
visible (Ga. App.), 266 

First Amendment: 

Village policy on use of its hall is, in part, unconsti 
tutional in prohibiting programs that “promote 
or espouse the philosophy” of particular group 
and permitting events that benefit “the public as 
a whole.” (U.S. trial, Il.), 3 

Town “minimally justified” ordinance limiting adult 
business hours of operation by relying on expe 
riences of another town, which had studied ex 

periences of other municipalities (U.S. App., 7th 


Cir.), 43 
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Ordinance that permits private schools on land 
owned by religious organizations or the govern 
ment to make improvements without obtaining 
special exception is unconstitutional (| trial 
Md.), 32 

Nude exotic dancing is not protected by First Amend 
ment, so owner charged with violating ordi 
nance prohibiting such dancing cannot state fed- 
eral civil rights claim, even though ordinance 
was invalidated as overbroad in state court (U.S 
trial, Wis.), 21 

rdinance prohibiting vending on the village green 

but exempting political candidates and others 
violates First Amendment rights of individual 
conducting Tarot readings on village green (U.S 
trial, N.Y.), 37 

Ordinance requiring license for public dancing 
ind providing that license shall not issue to 
person or group not of “good moral character 
is overbroad and unconstitutional prior restraint 
on protected expression ({ trial, Va.), 19 

Ordinance prohibiting fortune-telling, palmistry 

futures, “and the like” is unconstitu 
tional (U.S. trial, La.), 66 

Lottery system for allocating newspaper rac k per 

mits is unconstitutional for not being narrowly 


ailored to meet safety and aesthetic objectives 


t 
when it creates distinction between free and for 
ublications (U.S. trial, Hawaii), 224 
Traffic rule, barring operation of vehicles solely for 
purpose ot! display ing commercial advertisi 1g. 

is constitutional limitation on commercial speech 
N.Y. trial), 187 

Planning commission’s ban on developers at 
tempted videotaping of commission’s meetings 
loes not violate First Amendmentright of access 
to public proceedings whe n other effective means 
of recording proceedings are available (U.S. App 
3d Cir.), 109 

Ordinance prohibiting operation of sex club busi 
nesses where “members” engage in or observe 
thers engaging in sexual acts is not unconstitu 
tional (1 trial, Ariz 

Revocation of brothel permit, based on owner's 
possible association with the Hell's Angels, vio 
lated owner's rights to due process and to free 
dom of association (Nev.), 238 

Regulation prohibiting auctions of personal prop 
erty and advertising of auctions in residential 
zone does not violate free speech when goal of 
legislation is to preserve aesthetics of residential 


neighborhood (U.S. App., 11th Cir., Fla.), 175 
Ordinance prohibiting appearing in public “in a 
state of nudity” is constitutional (U.S.), 108 
Library meeting room is designated public forum 
and library’s refusal to permit use of room for 
presentation on creationism violates First and 
T 


Fourteenth amendment rights of applicant (U.S 


trial, Wis.), 170 
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Ordinance prohibiting distribution of free printed 
material in yards, driveways, or porches vio- 
lates state constitution when it bans substantial 
amount of speech and is not narrowly tailored to 
meet city’s desire to protect aesthetic beauty and 
prevent litter (Ga.), 46 

Ordinance requiring consistent color on signs in 
shopping centers does not violate constitutional 
rights of business denied variance for its multicolor 
sign, nor does ordinance require “alteration” of 
trademark in violation of Lanham Act (U.S. App., 
2d Cir.), 13 

Ordinance requiring registration of solicitors and 
canvassers does not violate constitutional rights 
of religious group, but limiting hours of solicita- 
tion from 9 a.m. to 5 p.m. is unreasonable (U.S 
trial, Ohio), 55 

Prohibition of adult cabaret within 100 feet of free- 
way based on grounds of visual blight is uncon- 
stitutional because less intrusive means exist to 


prevent visual blight (Cal. App.), 2 


CONTRACT ZONING 

Rezoning and approvals to allow university's 
lakeside heat exchange facility are not contract 
zoning when university granted town land for 
public park but town approvals were not man- 
datory and its lake access plan predated 


university s project (N y App , 10 


COVENANTS 

Telecommunications Act preempts both state and 
private actions regarding the environmental ef- 
fects of radio emissions (Ark.), 1 

Town improperly invades field already subject to 
stateregulatory scheme when it conditions spe- 
cial exception on covenant prohibiting alcohol 


sales to run with land (N.Y. App.), 127 


DEDICATIONS AND FEES 

County public utility district can charge developer 
for cost of relocation of electrical transmission 
facilities that were necessitated by developer's 
planned improvements (Wash.), 169 

Imposition of public school impact fees on is un 
constitutional because it generates no need for 
schools and does not benefit from such school 


261 


fees (Fla.) 

Ordinance requiring developer to place money 
in escrow to pay for township’s consultants 
hired to analyze planned unit development 
rezoning request does not illegally delegate 
authority to administrative officials (Mich 
App.), 211 

Ordinance requiring developers to reimburse town 
for engineering and legal fees in connections 
with inspections and approval of subdivision is 


valid (N.Y. App.), 79 
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Ordinance requiring developers and contractors 
to pay inspection fee of 10 percent of the esti- 
mated cost of public improvements projects is 
invalid when there is no study justifying fee 
(N.Y. App.), 128 

Ordinance, which created impact fee districts 
and imposed fees on new development to pay 
for off-site road improvements within impact 
fee district, is constitutional when fees are 
proportionate to developer's share of road costs 
(Ohio), 278 

Recreational area condition on subdivision request 
does not constitute dedication when proposed 
space is not for general public use, but is in- 
tended only for use by development residents 
(Md. App.), 209 

Rezoning to prohibit development of golf course is 
valid when it substantially advances town’s in- 
terests in preventing flooding and does not have 
to have a closer nexus to, or be roughly propor- 
tionate to, public interests (N.Y.), 12 

School construction contractor is entitled to refund 
of fees paid for borough’s inspections and over- 
sight of project pursuant to invalid ordinance 
regardless of whether contractor added cost to 
contract (Pa.), 281 

School impact fee imposed on new residential de- 
velopments to cover cost of expanding school 
system is an impermissible tax because it does 
not benefit fee payer in a manner not shared by 
other non-paying residents (Mass. App.), 233 

Setting plat investment fees for duplexes and tri- 
plexes is legislative function requiring substan 
tial deference be given to rate-setting authority's 
decision, and rates or methodology used will 
not be set aside unless inherently unsound (Colo 
App.), 202 

State vesting statute does not prevent city from 
imposing transportation impact fee on applica- 
tion for preliminary plat, although fee was adopted 
two days after application, because fee is rev- 
enue raising device rather than land-use control 
ordinance (Wash. App.), 88 

Statute requiring municipalities to acquire land 
interests on which it is mandating developer to 
make improvements applies only when munici- 
pality has refused to approve final map pending 
completion of improvements (Cal. App.), 257 

Village, having previously entered into subdivi 
sion development agreements with developer, 
may not use new ordinance as basis for impos- 
ing additional impact fees on those subdivisions 
which have already obtained final plat approval 


(Wis App.) 255 


DEFINITIONS 
Adult-use ordinance regulating any business that 
has as one of its principal business purposes sale 


or rental of adult materials, without defining 











Judicial Decisions 





‘principal business purposes,” does not pro- 


vide adequate standards for enforcement (S.C.) 
283 

Because hog confinement facility fits within statu 
tory definition of “agriculture,” itisexempt from 
county zoning (Ill.), 226 

Proposed facility for recovery of construction ma 
terials is not permitted use in limited manufac- 
turing zone where ordinance listed various manu 
facturing, fabrication, and production businesses 
and “similar” uses as permitted (N.J. App.), 5 

Provision requiring site plan approval for any “non 
residential structure or addition thereto in ex 
cess of 2,000 square feet does not require ap 
proval for new structure smaller than 2,000 square 
feet (N.Y App ), 240 

Restaurant with dancing is not permitted use in 
retail business district, which permits restau- 
rants offering alcohol, when use fits within 
ordinance’s definition of “dance hall,” a permit 


ted use in central business district (Tex.), 40 


EDUCATIONAL INSTITUTIONS 

Absent evidence that restrictions are necessary for 
public interest, commission has no authority to 
place limits on enrollment at private school tha 
is permitted special exception/unusual use in 
district (Fla. App.), 118 

Amended special use ordinance, limiting enroll 
ment of private school in residential area, i 
valid (Ill. App.), 63 

Tree houses must conform to state building code 
whether or not they are part of a school teaching 

the building of tree houses, as alleged by land 

owner (Ore. App.), 82 

EMINENT DOMAIN 

Determination that taking of access road would 
have no significant environmental impact is in 
adequate where town did not consider whether 
increased use of road would create traffic o1 
safety problems (N.Y. App.), 242 
*ssee under lease from party other than record 
owner does not have a cognizable property inter 
est in land being condemned, is not “displaced 
person” under condemnation statute, and has 


waived any right to assert de facto taking (Pa.), 83 


ENFORCEMENT 

Denial of variance for deck that violates setbacks is 
arbitrary when many houses in the neighbor- 
hood have decks with similar setback violations 
(N.Y. App.), 54 

In order to prove that city is illegally discrimi 
nating in enforcement of parking requirements 
landowner must show city’s pattern of inten 
tional behavior in not uniformly enforcing re 
quirements against surrounding properties 


(N.C App-) 188 


Junkyard owner, denied an annual permit for fail 
ure to meet conditions of previous permit, has 
not proven constitutional violations entitling him 
to damages when no evidence was submitted 
about disparate treatment or discriminatory 
motives (Me.), 268 

Operator of concentrated animal feeding facility 
can be classified by state agency as habitual 
offender of anti-pollution regulations when state 
legislation gives agency that authority (lowa) 
208 

Placement of “slum lord” sign in front of rental 
house with history of code violations does not 
violate equal protection rights of owner when 
owner has not been singled out for enforcement 
measures (U.S. trial, Ill.), 150 

Revocation of site plan approval for soccer facility 
based on violations of conditions, satisfies due 
process requirements when town gave owners 
notice of all matters required by statute, includ 
ing right to request hearing (N.H.), 74 

School construction contractor is entitled to refund 
of fees paid tor borough’s inspections and over 
sight of project pursuant to invalid ordinance 
regardless of whether contractor added cost to 
contract (Pa.), 281 

Search warrant obtained pursuant to city ordi 
nance authorizing inspection of rental property 
to assess compliance with housing code does 
not allow more intrusive search to check compli 
ance with city multiple occupancy provision 


(U.S. App., 7th Cir.), 22 


ENVIRONMENTAL IMPACT STATEMENTS 

Construction of baseball and soccer field is type of 
proposal under State Environmental Quality 
Review Act that does not require environmental 
impact review because it “has been determined 
not to have an impact on the environment” (N.Y 
App.), 241 

Determination that taking of access road would 
have no significant environmental impact Is in 
adequate where town did not consider whether 
increased use of road would create traffic or 
safety problems (N.Y. App.), 242 

Federal Highway Administration fails to ad 

equately analyze possible adverse impacts of 

proposed 12-lane bridge over Potomac River 
when analysis does not study all reasonable 
alternatives, such as 10-lane bridge (U.S. trial, 
D. D.C.), 27 

ESTOPPEL 

Failure to seek site plan approval for change in use 
from computer sales to mud wrestling and live 
entertainment prevents operator of sexually ori- 
ented business from achieving lawful noncon- 
forming use status and bars defenses of estoppel 


and laches (N.H.), 159 


State is not estopped from enforcing regulations pro 
hibiting topless dancing in bars although officials 
previously told bar owners that regulations would 
not be enforced and did not enforce regulations for 
several years (U.S. trial, Conn.), 172 


| 


Town is not estopped from ordering removal of 


120-foot tower, built in rural residential dis 
trict pursuant to building permit issued under 
mistaken assumption that tower was permit 
ted “public utility” under zoning bylaw (Mass 
App ) 155 

Village is not estopped from preventing fence in 
PUD’'s deed restricted open space when permit 
issued by officer was action beyond authority of 
zoning ordinance and landowner had prior n« 


tice of regulation (Ill. App.), 227 


EXCLUSIONARY PRACTICES 

Builder of proposed assisted living facilities for 
primarily senior citizens is entitled to have its 
application reviewed under prior law when town’s 
new ordinance requiring rezoning for such fa 
cilities and other actions indicate likely viola 
tions of federal fair housing and disabilities acts 
(U.S. trial, N.Y.), 36 

City’s plan to allow inclement weather landings by 
expanding its airport located in neighboring city 
is exempt from latter city’s zoning laws when 
FAA found plan to be only practical solution t 
safety and cost-saving concerns and zoning would 
prevent expansion (Mo. App.), 184 

Mayor and aldermen are not immune from civ 
rights suit based on vetoes and delays intended 
to block construction of city’s first apartment 
complex (U.S. App., 5th Cir.), 182 

Ordinance that permits public utility operating 
facilities and similar uses in light industrial zone 
does not unconstitutionally exclude use of col 
lection of water fromsprings fo 
sale (Pa. App.), 193 

Plan commission's denial of plat approval for fail 
ure to designate parking spaces, although sup 
ported by evidence, is nevertheless arbitrary 
when it has granted approval in similar circum 


>> 


stances (Ind. App.), 230 


FOREST LANDS 

State law that prohibits local requirement of silvi 
culture permits does not preempt local ordi 
nance requiring submission of forest manage 
ment plan and maintenance of buffers prior to 
clear cutting of property to engage in silvicul- 


ture (Va.), 166 


FRIVOLOUS LAWSUITS 

Neighbors who live 150 feet from lot awarded 
setback variance lack standing to challenge vari 
ance, but they live close enough that their suit is 


not frivolous (Ind.), 120 
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GROUP HOMES HIGHWAYS AND STREETS 


Vv system for allocati : 


tween free 


Hawaii), 224 
g board acts 
thority whe nies ipproval 
ed” endorsement to subdivision plan based 


mecerns th ‘ o abutting state high 


-gistration of solicitors and 


invassers does not violate constitutional rights 


eligious group, but ting hours of solicita 


on from 9 a.m. to 5 p.m. is unreasonable (U.S 


trial, Ohio), 55 property pursuant to 
Ordinance, which created impact fee districts and land to control de 
mposed tees on new development to pay for 
site road improvements within impact fee mial of permit by building inspector reasonably 
i} 


t, is constitutional when fees are propor enforcing ordinance biting I 1 pr 


to developer's share of road costs (Ohio vate property is entitle 1 immunity 


absent evidence the official acted with malice 
usal by county board to grant petition to vacate (U.S. trial, N.Y.), 21 


unty road is not arbitrary when landowner Planning commission members have abso 


ook ownership with knowledge of public road islative immunity when drafting | 


land and road vacation does not benefit propose to local legisli y (RI 


ssing 


- - FER 
231 Planning director 


Ind. App 

1rea variance to build home on la tlonary capacity al entitled to immunity 

th frontage on private and narrow dirt road is from liability when advising landowner of changes 
easonable exercise of discretion when zoning necessary to obtain permission to construct of 


d concludes that limited access would im fice buildings in residential zone (Md. App.), 69 
pair emergency vehicles (N.Y. Art 12 While Indiana town is immune from liability claims 
Requirement that subdivision developer construct t © certain government functions, it Is 


tr 


secon access road is valid when related to to injured tra\ 


velers for damages incurred 
public interests (Wash. App.), 59 because town did 
Statute requiring consent if vacation of public way standard of care by posting notice that roadends 
would “deprive an owner of a recorded prop I ; nd. App 
right of access necessary for the exercise « 


that property right” requires consent even if > INCENTIVES 


r’s partition of the land was 4 : Township cannot deny ipproval of subdivision 
164 é i ailure to comply with statutory 


idiana tk is immune from liabi cle hedule of development, that 
to certain government functor immunizes developments from o1 
ible to injured travelers for damages incurred 
> town did not exercise duty of ordinary 
are by posting notice that road INITIATIVES AND REFERENDA 
sac (Ind | 2 Initiative to add amendment to state constitution 


concerning conservation of natural land, does 


j HOME OCCUPATIONS not violate requirements for initiative 
Installment of anchor in front yard of home is accept single subject and clear title (Cx 


inder zoning ordinance when it does not nitiatives and referenda cannot 


nitiatiy 


4% +) mil li r r en ne + ] 
1davertise to puDlic name or te lephone ( zoning matters in South Carolina because 


C 


isiness run out of house (Ohio App.) 2 islature has adopted detailed zoning proce 
dures and referenda could nullify those pro 


HOUSING cesses (S.C.), 220 


Ordinance giving local government control over rented Ordinance by which town formally annexed area 
property in form of rental licensing, fees, and in ! -arlier resolution directing town manager to 


spections furthers public interest in safe and well initiate annexatio 


maintained community (U.S. trial, Kan.), 121 referendum (Ariz 
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INTERGOVERNMENTAL CONFLICTS 
Airpo 


velopment of 


al uses (Mich. Ap} 


INTERIM ZONING 


Permanent ord 


permits issue dann ly does not constitute 


torlum itute Deca 


Me 154 


lied to pre 


Vue pr! 


torced de 


president 


INVERSE COMDEMNATION 


a oy, eo 
IXe ing toprol! itled takings damages 


. -™ 
lid when vhen tormer 


interest stems from 


vner tl 


uld further 


takings dam 


not ibiect to h » uti ul } 
yt subject to hig iti t n ss order to install and 


st for exactions (€ } rt 
te ol acti monitor ) ity does not prevent 


sale or develo 


ire not ripe until administrative remedies damaged prop 


hausted, including statutory right to appeal zoning 


45 


board of appeal cision to sté irt ve O nation a itv’s lon 


unconstitutio submit any specific plan 


taking vik \ ition of building permit compliance with existing 


andowner mz i appeal | ( ct ( rea pla e1 lan (Cal. App.), 44 


sion to revoke perm not establish that public entity 


(Ind. App.), 98 damaged property, givin rise to taking, when 


Yelay resulting from erroneous denial of permit adjacent landowner erected telephone transmis 


in city’s attempt to enforce illeg: sion tower that allegedly reduced property value 


that protects sin rle room occupancy uni and created nuisance (Cal App ) 93 


demolition is not n« | delay but is tempo Ordinance requiring dedication of 30 percent of 


regulatory taki requiring compensa subdivision for open space without transfer to 


title to public is unconstitutional when it is not 


ntal approval 


= 


sonable inv 


constitute 


taxes 


mporary 
pending adoption 
constitute taking bec: 
“ property Ss 
dimension, func 
4 
not cause 
refuses t 
pancy because own 
tain private easements 
) 194 
vn's offer to extend util to annexed property 
upon payment of fee 
blocking one point of access to 


not constitute compensable 


JUDICIAL REVIEW 

Court did not err in refusing to 
zoning board or in applying conditional use 
standards, rather than nonconforming use sta! 
dards, when denying gasoline station owner 
conditional use application to allow access to an 


adjoining street (Vt.), 284 
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JUNKYARDS 

City’s action to eliminate a junkyard does not re 
quire ordering of only specific items determined 
to be unlawful when nuisance is extensive, has 
existed for several years, and owners have ig 
nored opportunities to remedy situation (Wash 
App.), 201 

County can prevent operation of illegal junkyard 
even if county did not act for almost 20 years to 
eliminate it because no lapse of time can legalize 
public nuisance (N.D.), 189 

Junkyard owner, denied an annual permit for fail 
ure to meet conditions of previous permit, has 
not proven constitutional vic lations entitling him 
to damages when no evidence was submitted 
about disparate treé discriminatory 


motives (Me.), 268 


JURISDICTION 

Board was not deprived of jurisdiction 
final site plan approval when applicant did not 
substantially modify plan but merely reduced 
size of proposed restaurant and changed access 
to meet de partment of transportation require 
ments (N.J. App.), 75 

Human relations commission lacks jurisdiction to 
decide minority landowners’ claim of discrimi 
nation in tow nship s denial of rezoning petition 
(Pa. App.), 84 

Zoning board of appeals lacks jurisdiction on vari 
ance proposed on land lying partially in adja 
cent town when board fails to comply with statu 
tory requirements by giving noticeto adjacent 


town and referring matter to regional agency 


(N.Y. App.), 246 


LANDFILLS 
Ohio county waste district has not violated ir 
terstate commerce clause when waste hauler 
in no longer deposit county's waste in Indi 
ana landfill because clined 


invitation to rec 


Ohio), 38 


LOT REGULATION 
Although landowner may pursue variance, owner! 
of lot predating code is not entitled to exemption 
om depth requirement when code allows ex 
emptions only from width and rear yard re 
juirements (N.Y. App.) 

P 


\pplicant’s refusal to consider alternatives or to 


1 
21 
sell substandard lot to adjoining owners may be 
considered in denying variance for lot that was 


substandard when purchased by applicant (N.Y 


n of 40-acre parcels into smaller lots vio 
lates state law regulating minimum lot size of 
land zoned for exclusive farm use to be at least 


50 acres (Ore. App.) 190 


id ndexes | 


Fence does not violate zoning provision limiting 
building coverage of lot to 35 percent when area 
inside of fence is not covered by buildings (Ind 
\pp-) 

Ordinance requiring owner of adjoining substan 
dard lots to merge lots while allowing separate 
owners of adjacent substandard lots to both build 
is rationally related to legitimate purpose of 
decreasing number of substandard lots (Minn 
App.), 35 

Owner of lot in two towns is not entitled to a 
dimensional variance when larger portion of lot 
does not meet respective towns requirements 
but owner held contiguous lots at time of the 
zoning change that made the lot nonconforming 
Mass.), 71 

Village’s denial of variance to separate merged lots 
s invalid when based on ineligibility for non 
conforming lot status rather than on the balanc 
ing of interests set forth in village ordinance 

p-) 132 

Virginia statute enabling subdivision control does 
not allow county to dictate lot size and shape to 
the extent that imposed density requirements 
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essentially rezone property (Va.) 


MINING 


Because Illinois legislation reserves right to regu 
late gravel mining operation to county govern 
ments, it preempts regulation of mining by town 
ships (Ill. App.), 151 

City’s denial of sper ial exce ption tor earth min 
ng is arbitrary when staff reported that ordi 
nance standards are met, nearby residences 
ire nonconforming, future use will beindustrial 
and consistent with plan, and land is in indus 
trial zone with steep rock slopes (Conn. App.) 

of National Pollutant Discharge Elimina 
tion System permit for discharge of wastewater 
does not constitute taking of applicant’s unpat 
ented mining claims, although proposed copper 
mining operation is not viable without permit 
Ore. App.), 15 

Prior nonconforming use status will be denied to 
business formed with intent to mine in ab 
sence of evidence that mining operation was 
ongoing at time moratorium on mining passed 

N.Y. App.), 243 

State Land Conservation and Development Com 
mission may order county to delete compre 
hensive plan provisions that prohibit mining 
on land intended for industrial airpark (Ore 


App ) 135 


MOBILE/MANUFACTURED HOUSING 
Applicant for permit to develop mobile home park 
is entitled to permit after demonstrating compli- 


ance with all ordinance conditions and only con 
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trary evidence is unsubstantiated fear of park as 
eyesore and danger to public health and safety 
(N.C App.) 163 

Mobile home park is not permitted use in any 
zone permitting single-family residences when 
ordinance defines mobile home as single-fam 
ily residence and provides that mobile homes 

must be located in mobile home parks, but 

} 


does not allow such parks in any zone (In« 


ior owner, who would have received additional 
$2,000 per acre if property were rezoned within 


specified time after sale, has standing 


lenge city’s failure to rezone. (N.C 


MUNICIPAL LIABILITY 

City code procedures regarding unstable land were 
not intended to warn prospective buyers from 
risks of the kind that caused landowner to lose 
coastal bluffs house after landslides following 
an earthquake (Cal.), 94 

Evidence that city was aware of problems with a 
sewer line and failed to take action beyond rou 
tine maintenance is sufficient to support finding 
that city was negligent in maintaining line (Neb 
_— 
23 

Illinois Tort Immunity Act does not provi 
munity from liability for bad faith or corruption 
nN processing rezoning application or from li 

, , 


ability on a quasi-contract claim, based on villa 


obligation to process application 


ifter iccepting processing fee 

NOISE 

Grant of noise variance for propose d amphithe ater 
is supported by substantial evidence and is not 
arbitrary whenorchestral association’s alterna 
tives are 


App 


unreasonable and impractical (Minn 


NONCONFORMING USI 

*roperty owner retains right to continue basement 
apartment in his home when it was legal under 
zoning’s Owner-occupancy requirements in ef- 
fect at time of controversy but zoning rules sub 
sequently changed (N.Y »p.), 104 

City power to regulate nonconforming uses i 
cludes power to require special use permits for 
intensification of nonconforming use (Va.), 42 

Nonconforming mobile home in park may not be 
replaced with larger home without variance be 
cause each mobile home in nonconforming park 
is nonconforming use and not merely a struc- 
ture (Ind. App.), 153 

Nonconforming nightclub can be deemed aban- 
doned when it has only only opened once each 
year for the last three years for the owner's 


| 


holiday party and was not “actually used” as 


nightclub (N.Y. App.), 275 








Nonconforming use of liquor store may not be 
terminated without an evidentiary hearing on 
whether the state’s 60-day suspension of liquor 
license constituted break in “continuous opera 
tion” (Cal App , 26 

Owner of dilapidated nonconforming garage 
chicken coop may replace the structure with 
nonconforming garage where the ordinance does 
not contain specific restriction prohibiting re 
construction of deteriorated nonconforming uses 
(Pa. App.), 249 

Prior nonconforming use status will be denied to 
business formed with intent to mine in absence 
of evidence that mining operation was ongoing 


at time moratorium on mining passed (N.\ 


243 


App.) 


Zoning board has authority to impose limits on 
hours of operation of legal nonconforming recy 
cling business (N.Y App.), 162 

NOTICE 

Board of supervisors lacks jurisdiction to rezone 
property when it fails to publish notice of public 
hearing as required by statute and court may 
take notice of lack of jurisdiction even if parties 
fail to raise issue (lowa), 178 

Individual personal notice of proposed zoning 
changes is not required when proposed pursu 
ant to master plan review (N.}. App.), 160 

Owner may not bring claim under Florida takings 
legislation claiming governmental action has inor 
dinately burdened existing use of property with 
out first giving governmental body 180 days writ 
ten notice, including appraisal (Fla. App 

Statutory notice requirement is met by township’s 
letter to developer denying final subdivision plan 
ind incorporating by reference attached report 


explaining details of decision (Pa. App.), 136 


NUISANCES 

City’s action to eliminate a junkyard does not re 
quire ordering of only specific items determined 
to be unlawful when nuisance is extensive, has 
existed for several years, and owners have ig 
nored opportunities to remedy situation (Wash 

App.), 201 

County can prevent operation of illegal junkyard 
even if county did not act for almost 20 years to 
eliminate it because no lapse of time can legalize 
public nuisance (N.D.), 189 

Definition of “air contaminants” includes “pro 
cessing of food stuffs” and the usual and ordi 
nary odors produced by processing of spicy 
food (N.Y API ), 244 

Drug nuisance statute is unconstitutional as ap 
plied to prevent use of property for any purpose 
for one year, when restaurant owners had worked 
with police to prevent drug trafficking in restau 


rant (Wash. App.), 168 


_ Judicial Decisions 





OPEN SPACE 

Ordinance requiring dedication of 30 percent of 
land for open space but without transfer to title 
to public is unconstitutional when it is not 
‘roughly proportional” to impact of develop- 


ment (Wash. App.), 59 


PARKING 

License for off-site parking at nearby garage does 
not satisfy ordinance requiring retail property 
to possess accessory parking by deed or lease 
when license does not reserve parking spaces 
for exclusive use of license holder (Ill. App.), 206 

Ordinance creating permit parking plan for resi- 
dential areas and requiring nonresidents to pay 
$785 annually for permit while residents would 


~y 


pay $15, is invalid (N.Y. App.), 276 
POLLUTION 

Definition of “air contaminants” includes “pro- 
cessing of food stuffs” and the usual and ordi 
nary odors produced by processing of spicy 


food (N.Y. App.), 244 


PREEMPTION 

Because Illinois legislation reserves right to regu 
late gravel mining operation to county govern- 
ments, it preempts regulation of mining by town 
ships (Ill. App.), 151 

County ordinance attempting to regulate radio 
frequency interference is preempted by federal 
legislation providing for Federal Communica 
tion Commission's pervasive regulation of such 
interference (U.S. App., 10th Cir.), 99 

Denial of master plan amendment because county 
board failed to reach super-majority vote re- 
quired by ordinance is invalid when state stat 
ute does not require such approval (Nev.), 239 

Federal laws regulating natural gas facility pre 
empts application of local zoning laws (U.S 
trial, R.I.), 250 

Local land-use regulation of docking site for gam 
bling cruise boat that travels to international 
waters is not preempted by federal law (U.S 
trial, Mass.), 33 

Michigan Trailways Act preempts local zoning 
laws with respect to railroad corridors being 
used as commuter trails, even if the trail has not 
yet been designated a “ Michigan Trailway” (Mich 
App.), 72 

Ordinance restricting public advertisement of ciga- 
rettes and alcohol is not preempted by Federal 
Cigarette Labeling and Advertising Act (U.S 
App., 7th Cir.), 31 

Private property owner leasing space to postal 
service is immune from local zoning regula- 
tions only if federal tenant asserts its right to 
preemption under federal supremacy clause 


(Mass. App.), 210 


State law prohibiting municipalities from regulat 
ing transfer, ownership, or registration of fire 
arm preempts city ordinance designed to regu 
late the discharge of a firearm at gun shows 
conducted on city property (U.S. App., 5th Cir.) 
139 

State law that prohibits local requirement of silvi 
culture permits does not preempt local ordi- 
nance requiring submission of forest manage- 
ment plan and maintenance of buffers prior to 
clear cutting of property to engage in silvicul- 
ture (Va.), 166 

Town improperly invades field already subject to 
state regulatory scheme when it conditions spe- 
cial exception on covenant prohibiting alcohol 
sales to run with land (N.Y. App.), 127 

Village may make reasonable inspections of rail 
road facility and may enforce fire, health, safety 
and construction regulations in a “pragmatic 
way, but may not require permits or interfere 


with railroad operations (N.J.), 215 


PROCEDURE, ADMINISTRATIVE 

Abstention of planning commission member on 
vote for subdivision amendment does not count 
as acquiescence with majority of members vot 
ing (Vt.), 199 

Approval of subdivision plan requires affirmative 
vote of majority of planning board members 
rather than mere majority of quorum (Mass.), 

4 

Ordinance enacted without following statutorily 
prescribed procedure is invalid (Miss.), 214 

When statute requires state agencies to consider 
permit applications according to regulations in 
effect at application but this statute is repealed 
statute’s savings clause meansthat pre-repeal 
permit application is not subject to regulations 


adopted post-repeal (Tex. App.), 196 


PUBLIC FACILITIES 

Library meeting room is designated public forum 
and library’s refusal to permit use of room for 
presentation on creationism violates First and 
Fourteenth amendment rights of applicant (U.S 
trial, Wis.), 170 

Ordinance provisions limiting access to town park 
and beach areas to town residents are invalid 
(Conn. App.), 146 

Township lacks authority to mandate water con- 
nections in some areas and not in others (Pa 
App.), 16 

Village policy on use of its hall is, in part, unconsti- 
tutional in prohibiting programs that “promote 
or espouse the philosophy” of particular group 
and permitting events that benefit “the public as 


a whole.” (U.S. trial, Hl.), 3 
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istruct 
ireless communication tower 
t of prohibiting wireless 
11 Telecommunications Act 
shows existence of numerous 
1ation of towers (U.S 
App 
Denial of permit for lecommunications tower 
use permitted by ght in zone, is not supported 
by substantial evidence when denial is based on 
visual eftects, possibility of altering tower at 
nother site to accept proposed antennas, and 
comments about incomplete application 
S. trial, Conn.), 954 
Denial of variance for telecommunications tower 
on residential school property is proper where 
screening of the tower from residential uses would 
be impossible and applicant did not negate con- 
cerns about student safety or possibility that 
other suitable sites might exist (N.J. App.), 6 
Denial of zoning approval for telecommunications 
tower does not violate applicant's equal protec 
tion rights when evidence is not provided that 
applicant is treated differently from others seek 
ing to build towers (U.S. trial, N.Y.), 130 
Federal Telecommunications Act of 1996 require 
ment that denials of permits for telecommunica 
tions facilities be “supported by substantial evi 
dence contained in written record” violates Tenth 
Amendment (U.S. App., 4th Cir.), 167 
Local government cannot impose condition on con 
struction permit that would void approval to 
operate radio tower on the ground that signals 
are causing radio interference with neighbors 
U.S. App., 2nd Cir.), 222 
Municipality may choose between two compet 
ng tower sites proposed by providers of wire 
less telecommunications and require colocation 
of second provider in order to minimize radio 
frequency emissions on vicinity when chosen 


site minimizes coverage gaps (U.S. trial N.Y.) 


Permit denial for proposed telecommunications 
facilities on land with existing competing fa 
cilities does not violate federal Telecommuni 

ations Act because second facility would in 

crease the number of antennas sevenfold and 
jouble the number of buildings (U.S. trial 
Cal.), 115 

Proposed 95-foot communications tower, to re 

place illegal tower in a residential district, is not 
inherently beneficial use,” and denial of vari 
ince for tower does not violate federal Telecom 
munications Act (N.J. App.), 77 

Telecommunications Act preempts both state and 
private actions regarding the environmental ef 


fects of radio emissions (Ark.), 1 


indexes 


Telecommunications company is required to pay 
costs to relocate its equipment situated on pub 
lic rights-of-way whene quipment must be moved 
for installation of public infrastructure (U.S. trial 
Wash.), 143 

Telecommunications provider may have private 
right of action under federal civil rights act against 
town zoning commission after application to 
construct wireless communications facility was 
denied (U.S. trial, Conn.), 173 

Telecommunications tower is not subject to 
ordinance’s 35-foot height limitation for build 
ings when it is consistent with ordinance defi 
nition of “public utility structure” (N.Y. App 
81 

To show that wireless services are banned in 
violation of federal Telecommunications Act, 
absent a per se tower ban, provider must not 
only show that tower application was rejected 
but that further efforts would be fruitless (U.S 
trial R.I.), 251 

Town is not estopped from ordering removal of 
120-foot tower, built in rural residential dis- 
trict pursuant to building permit issued under 
mistaken assumption that tower was permit 
ted “public utility” under zoning bylaw (Mass 

pp.), 155 

Town is not liable to landowner of property optioned 
for telecommunications tower for unfair trade 
practice for denying permit for tower, but town 
may be liable for interference with prospective 
contract for leasing town property to the tele 
communications company for proposed facility 
N.C App.), 106 

Town's requests for further information about al 
ternative sites and plans to build tower in an 
other location does not constitute a denial of 
permit for telecommunications tower and does 
not violate Telecommunications Act of 1996 (U.S 
trial, N.Y.), 53 

Township with authority to zone public utilities 
only if located in area “zoned for residential 
use” does not have authority over telecommu 
nications tower proposed for retailbusiness 
district in which residential uses are permit 


ted (Ohio), 56 


TRANSPORTATION 

Regional planning agency is not required to com 
ply with comprehensive land-use plans of each 
local government entity within its membership 
when creating or amending area transportation 


plan (Wash. App.), 87 


VARIANCE 
County has not banned provision of communica 


tions service in violation of federal Telecommu- 
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nications Act when it denies variance based on 
finding that provider has no unnecessary hard 
ship in light of possibilities of other locations 
and co-location on county tower (U.S. trial, Wis.) 
56 

When ordinance provides that permits and ap 
peals board-granted permits expire after eigh 
teen months, variance does not expire because it 
is not “permit” (Me.), 232 

Zoning board of appeals lacks jurisdiction on vari- 
ance proposed on land lying partially in adja 
cent town when board fails to comply with statu 
tory requirements by giving notice to adjacent 
town and referring matter to regional agency 
(N.Y. App.) 246 

Applicant is not entitled to use variance for check 
cashing facility related to nonconforming gaso- 
line station when such a facility is not allowed 
in the relevant highway business zone (N.] 
App.) 78 

Applicant’s refusal to consider alternatives or to 
sell substandard lot to adjoining owners may be 
considered in denying variance for lot that was 
substandard when purchased by applicant (N.Y 
App.), 14 

City did not disregard “undue hardship” standard 
in granting setback and frontage variances that 
call for less deviation from requirements than 
variances previously approved for the property 
where property is physically unique and vari 
ances will not alter essential character of the area 
(Minn. App.), 213 

County commission properly considered compat- 
ibility of church/day care center with neighbor 
ing uses in denying variances to allow the use to 
locate on one-acre lot rather than required two 
and-one-half-acre lot (Fla. App.), 263 

County should have applied “unwarranted hard 
ship” standard to application for variance in 
Chesapeake Bay critical area, rather than “prac- 
tical difficulties” standard (Md.), 50 

Denial of variance for deck that violates setbacks is 
arbitrary when many houses in the neighbor 
hood have decks with similar setback violations 
(N.Y. App.), 54 

Executive director of planning commission lacks 
authority to approve “minor modifications” 
to permit deviations from approved site plan 
when not given that authority by ordinance 
(Pa. App.), 85 

Grant of noise variance for proposed amphitheater 
is supported by substantial evidence and is not 
arbitrary when orchestral association’s alterna- 
tives are unreasonable and impractical (Minn 
App.), 157 

In order to remove use variance condition requir- 


ing Owner occupancy of premises, landowner 








Judicial Decisions 


WASTE DISPOSAI 


ZONING ORDINANACES 


VESTED RIGHTS 
WATER AND WATERCOURSES 


4 


t Discharge Elin 
lischarge of wastewé 
ing of ippl cant’s unpat 


when the « or orig nted mining claims, although proposed copper 


permit for new landfil ining operation is not viable without permit 
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Political subdivisior y may use zoning 


ith yusinesses to the 


extent permitted by tl S. Constitution (Ore 
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Struct 
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Authority of counties to gulat e confined 
inimal feeding facilities is cl Idaho), 1055 
ne Farms for the Future Program will provide 
nds to help farms deve » and implement 
business plans Me 

Montana Agricultural t provides for 
creation of agricultural easements (Mont.), 1026 

Montana legislature requests committee to study 
ncentives for cluster development to preserve 
rricultural land and open space (Mont 

Municipalities may regulate, but not prohibit, c« 
centrated feeding « 

New Hampshire 
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